N.A.S.D. ANARD

NATINAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration Between

Name of Cla:l.mt;a]

Chearie M. Brown TTEE Cherie M. Brown Trust
Texry Edwin & Cherie M. Erown

Casa No. 91-02022

Name of %t!sl

Robert Zarl Hillard, Pershing & Co. Inc.,
Specialty Securities Inc., Mark Brecher,
Anarican Capital Bquities Inc., Stephen
Keuneth Burch, Harvey H. Feldman, and
Stephen R. Matthews
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For Claimants, Charie M. Erown as Trustes of the Charie M. Erown Trust, dated
Decepber 15, 1986; and, Terry Edwin Brown and Cherie M. Browm as Joint
Tenants ("Brown”): Robexrt W. Pearce, Esq. of Lerner axi Pearce, P.A.

For Respondents:

Pershing, Division of Donaldson Iufkin & Jenrette Securities Corp.
("Pershing®) : Bemett Falk, Esqg. of Morgan Lewls & Bockius;

Steven R. Matthews ("Matthews®): pro se;

Specialty Securities, Inc. ("Specialty®): Harold L. Raphasl;
Mark Brecher (*Brecher®): pzo se;

Jmaricsn Capital Bquities, Inc. ("ACE®) : Bobert E. Hillard;
Rebert Esrl Hillard ("Hillard®): pro se;.

Stepben X. Burch ("Burch®); £. G. Burten, ITI, Eaq.; and,

Exrvey H. Faldmn ("Feldman”): Lawrence Friadkmn, Eag. of Thampeon &
Mitchall and pro se.



Statement of Claim filed: June 27, 1991, Zmendad February 3, 1992, and Seccond
Mmended July 17, 1992. Claimants' Submission Agreements gsigned: Jume 21,
1991 by Cherie Brown and June 20, 1992 by Terry Brown.

Respondents' Stataments of Answer filed:

April 21, 1592 by Pershing, Amended August 4, 1992. Pershing's
Submiggion Agresmant executed: November 22, 1991;

August 15, 1991 by Hillard, Amanded November 27. 1991 to add Third Paxty
Claim and Cross Claim, Supplemented December 23, 1991, Amnsnded Marxch 2,

1992, and Seccnd Amendad August 3, 1992. Hillard's Submission Agreement
signed: Aungust 12, 1991 and Novesber 27, 1991;

August 1S, 1991 by ACE;

March S, 1992 by Burch. Burch's Submission Agresmant executed: March 4,
1992;

Jamuary 16, 1992 by Feldman to Hillard's Thirxd Party Claim, March 19,
1992 to Claimants' Amended Claim, August 14, 1992 to Second Amended Claim,
Feldman's Submission Agresnsnt executsd: August 20, 1992,

Co August 18, 19 and 20, 1992, in Fort Laudexdale, Florida, hesrings lasting
six (6) sessions ware comductad.



Matthews and Brecher manipulated the markst by effecting trades in the stocks
to create an appearance of activity and to affect the price; and, that ACE,
Hillard, Burch and Feldmn failed to supervise to prevent the sale and
manipulation of wnregistered securities. Claimants further alleged that the
actions of all Respondents, excepting Pershing, ocmmstituted breach of
fiduciary duty (withdrman at the hearing against Burch), breach of contract
and violation of Secticos 517.07 and 517.301, Florida Statutes; that the
actions of ACE, Specialty, Brecher and Matthews comatituted a violatiom of
Sections 812.014 and 772.10, Florida Statutes (Civil Theft); that ACE,
Specialty, Hillard, Erecher, Burch and Feldmn's actions oconstituted
negligent supervision; that Pershing's actions oonstituted breach of
cantract, violation of Sections 517.07, 517.301 and 517.211, PFlczida
Statutes; and, with ACE, violation of Sections 678.306{(2) and (10), Florida
Statutass.

Respondents, excepting Brecher, Matthews, ACE and Specialty, denied all
allegations of wrongdoing. Respodient, Pershing, alleged that Claimants
failed to allege any facts relating to Pershing’'s role in the alleged wrongs;
that Claimants' reliance o vicaricus agency liability contradictad
Claimants' prior argumnts and was unsupported in law; and, that Claimants'
thacries of liability against Pershing lacked any factual predicate.

Respondent, Hillard, alleged the affirmative defenses of fulfillment of all
capliance and superviscry duties and responsibilities and campliance with
all rules and regulaticns of the NASD, SEC axxl State of Florida; that
Ms. Brown breached her fiduciary duties and caused any losses; that Matthess
may be liable; that Erecher was responsible for Matthews' actions; that

clearing divisicn; viclated Article III, Sections 1 axd 27 of the NASD Rules
of Fair Practice; and, that their acticns constituted breach of fiduciary
duty, negligence, and hreach of contract.

Hillard also filed a Cross Claim and alleged that Brecher and Matthews
violated Axticla III, Sections 1, 3 and 18 of the NASD Rules of Fair

, ACE, stated that it cessed cparations December 31, 1990, was
axpelled from the NMASD May 30, 1991, bhad used its rumining assets to settle
its final expenses, and would not be represented in this arbitration.

Respandent, Burch, denied all allegations of wrcngdoing and liability in both
the Claim and the Cross Claim (Third Party Claim} of Hillaxd.
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Respcxdent, Feldmn, alleged tha affinmtive defenges of failure to state a
¢laim; bar by statute of limitatioms; lack of supervisory control and not a
~ controlling perscn; bar by res judicata, collateral estoppel and equitable

estoppel dus to Flarida Division of securities ("FDS") finding that Feldman
was not respensible for or involved in the activities of the Maitland cffice
of ACE, including the sale of securities at issue; intervening superceding
causes; punitive damsges barred by thsa United States and Florida
Censatitutiong; and, failure to join indispensible parties.

Third Party Respondent, Feldman, denied all allegations of wrongdeoing and
alleged the affirmative defenses of failure to state a claim; damages caused
by criginal Rasporddents; statuts of limitations; intervening superceding
causes; estoppel; ratification; punitive damges barred by the United Statas
and Florida Comstitutions; and, bar by res judicata, collateral estoppel and
eqtdtableutqpeldnhoth.!ﬁﬂndln_g was not respansible
for ocr involved in tha activities of the Maitland office of ACE, including
the sales of tha unregistered securities at issus.

Claimants requested dsmages in ths amounts of $307,000.00 and $31,000.00,
respectively, pmitives of $927,000.00 and $93,000.00, respectively,
intereat, attorney's fees, costs, treble damages, lost profits, rescissicn
and other relief. _

Respondents requasted dismissal. Feldoan requasted attoxney's fees, expenses
and other relief.

OTHER TSSUNS COMETDERED & DECITED

1. Respondents, Brecher, Matthews and Specialty, failed to file Answers or
amcutse Submission Agreemants and AR failed to omcuts a Submission
Agresnent as required by Sections 12 and 25 of the Cods. Furthar, none of
tha foregoing parties appeared at the hearing of this matter. Although
Hillaxd appearved cn his own baialf, hs dealined to sppesr oo behalf of ACE.
This Fanel finis adecuats sexvice upco and notice to thess paxrties based upom
the recoxd evidence cootained in tha NASD files. Pursuant to Sectiom 29 of -
mm.mmmummmuummmm
an appeATEncS.

2, Prior to the bearing, the Panel digmissed the Third Party Claim of
Hillard against Feldman. That claim was not amended by Hillard and was not
considered in thass procesdings.

3. At the closs of Claimmmts' case, Pershing renswed its prior Moticn to
Disnisa. After careful consideration, Pexshing’s Motion to Dismiss was
granted. _

4. The parties who appeared at the hearing have agresd that the Award in
this matter may be emcuted in counterpart copies or that a handwritten,
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The parties shall each bear all other costs and expenses incurred by them in
connection with this proceeding.

i. Pursuant to Sectiom 43(c) of the Coda of Arbitration Procedure, the
Panel hag assessed forum fees in the amoumt of $6,300.00 (ome (1) prehearing
conference x $300.00 plus six (6) sessicms x $1,000.00).

2. Resspondents are hereby assesged $6,300.00, jointly and severally, less
credit for tha $250.00 previously deposited by Hillayd in partial satisfac-
tion thereof, leaving a balance dus of $6,050.00. Of that amount,
Respondents shall pay $1,000.00 directly to the Claimsnts, and $5,050.00 to
the National Associaticn of Securities Dealers, Inc.

3. Th NASD shall retain the $250.00 nm-refundable filing feea previcusly

paid by Clalmants and the two (2) $500.00 non-refundable filing fees
previcusly paid by Respondant Hillaxd.

MmmmmmammmamuuMm, Ine.

Concurzing Arbitratorst Signatures
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Anthony S. Peetzo, Beq.
Industry Axbrtrator

Dats of Decision: September 28, 1992




